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¢ Casey Conor & David Kenny, 7The Gatekeepers: Executive Lawyers and the Executive Power in Comparative
Constitutional Law, 20 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 664, 670 (2022) [emphasis supplied]:

A common feature of each system is the largely conventional and uncodified nature of the role of executive
legal advisors. These jurisdictions do not lay down in detail, in law or the constitution, the structures or
processes around executive legal advice. The OLC [Office of Legal Counsel] and WHC [White House
Counsel] are not mentioned anywhere the text of the US Constitution, and their functions & role are largely a
matter of political practice. The same is true of the Canadian Attorney General, which also has only scant
statutory elaboration. The UK AG’s role in the constitutional order lacks a statutory basis, and is largely a
matter of long-standing custom and convention. The Irish Constitution mentions the AG, but there is nothing
in the constitutional text or in statute to suggest how this role should be carried out.

There are several possible reasons for this. First, these offices and roles derive from the English Attorney
General, which developed in the English constitutional tradition of gradual evolution of uncodified
conventions, and so may have continued in that vein. Second, these roles are perhaps conceived as similar to
lawyers in private practice—simply giving legal advice—and it might be thought neither necessary nor
possible to detail what this entails or to mandate certain processes around it. Third, the powers and functions
of the executive are often underspecified in these systems in many respects; the role of legal advisors is only
one example, and likely a symptom of this.

There is an absence of a clear rule in any of these jurisdictions as to the status of this legal advice: to what
extent is the executive bound to legal advice? This has largely developed as a matter of practice, and because
the provision of legal advice is often not transparent, it can be hard to know. However, avarlable evidence
indicates that in each system the work of executive lawyers 1s deeply entrenched in policy making, and it
seems to be very rare for the executive to advance its own legal or constitutional interpretation that runs
contrary to its advisor’s guidance. This alone raises the question of how independent this advice is in
practice....

7 Conor Casey, /s the Law Officers’ Legal Advice Binding on the Government? UKCLA, May 19, 2025) [emphasis in

original):
I submit that the weight and status afforded to the Law Officer’s advice, combined with the sheer dearth of
reported (or leaked) examples of the government proceeding in the face of advice that a policy would be flatly
contrary to a statute, regulation, or judicial precedent, suggests there is a self-understanding amongst relevant
constitutional actors that there are circumstances in which the Law Officer’s advice is substantively binding.
The typical conditions attaching to the existence of a constitutional convention—the presence of a regularity
of practice and existence of precedents, a belief amongst actors they are bound to act in a certain way, and a
close connection of the practice to a constitutional principle—seem to me to be met in the context where the
Law Officer’s unequivocal advice is that a measure is unlawful as a matter of domestic law.

We might formulate the convention as follows: where the Law Officers unequivocally advise that course of
action X 1s unlawful in domestic law, the government is required fo avoid such a course of action.

8 1d

It is uncontroversial to say that governments take the opinions of the Law Officers very seriously indeed.
Providing evidence to the House of Lords Constitution Committee in 2022, the former Advocate General Lord
Keen KC gave an interesting insight into the weight given to the Law Officer’s legal advice within
government. He noted he could not think of an instance during his five-year tenure where the government
“decided to proceed in the face of express advice that there was no respectable argument to support a particular
policy proposal.” Jeremy Wright QC similarly said that during his tenure as Attorney General “there was never
a time in four years where I said something would be illegitimate and they went on and did it anyway. Never
atime. And it wasn’t even considered... there was never a time when anyone seriously proposed to disregard
the legal advice that was being given”. Speaking several decades previously, the then Attorney General Lord
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Shawcross QC said that one of the “intriguing things about the office of Attorney-General is that he is almost
the only officer of State who can go to a meeting of the Cabinet and say, in effect: “You cannot do that’.
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[T1he reason we do not see this happen in practice is that it’s very likely this course of action would leave the
Prime Minister open to severe political criticism, and the critique they are trying to cynically circumvent
constitutional constraints.
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¢ Walter E. Dellinger III et al.,, Principles to Guide the Office of Legal Counsel, December 21, 2004,
https: //scholarship.law.duke.edus/cgi/viewcontent.cgitarticle=2927&context=faculty scholarship (reprinted in 81
INDIANA LAW JOURNAL 1345 (2006)):

The Office of Legal Counsel (OLC) is the Department of Justice component to which the Attorney General
has delegated the function of providing legal advice to guide the actions of the President and the agencies of
the executive branch. OLC’s legal determinations are considered binding on the executive branch, subject to
the supervision of the Attorney General and the ultimate authority of the President. From the outset of our
constitutional system, Presidents have recognized that compliance with their constitutional obligation to act
lawfully requires a reliable source of legal advice.
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;2UNNN HY NPHTHN NIVHD DX DN N I DN DX TN DY TDIY IWN SVIUN XIP PODY NWIIT ; MOVIVN NPMIYHT NYNINN
1) ; OLC-n YW nyvavinn nyTn NNND 22090 1NN n»ay

1o Reilly S. Steel, Political Threads in Legal Tapestry: A Computational Analysis of Executive Branch Legal
Interpretation, 1939—2022, 27 UNIVERSITY OF PENNSYLVANIA JOURNAL OF CONSTITUTIONAL LAW 407, 416 (2025):

Agencies treat the OLC’s opinions as binding, with some observers calling the office the “Supreme Court of
the executive branch.
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17 TkHyeon Rhee, Korean Statutory Interpretation Practices within the Executive Branch and Its Applicability to Other
Nations, 10 NAGOYA UNIVERSITY ASIAN LAW BULLETIN 3, 24 (2024), https://cale.law.nagoya-u.ac.jp/wp/wp-
content/uploads/2024/11/ALB-Vol.10-final10.31.pdf.;  https: /www.clb.go.jpsenglishzabout (In  Japan, “[tlhe
interpretation of law ultimately is determined through court rulings. Within the executive branch, however, the
interpretation of law becomes unified through the opinion-giving work of the [Cabinet Legislation] Bureau™).

NYT INM YN P0IVN NI PIWD NHYNND ,NowIY N Chancellor of Justice-n”) 23 mya 11 wrn D9 1n70n-n JooN 18
NPLAYNN PMINNN NPPOVPINL TR ,NPVWNNN NN NN DY NYTH NNNY YIPN PIN PR .OMMYP 29-5y ,0109WN DINYIII
L(Ma5 oA NHWNRNM THN MTIION

19 Centrum for réttvisa v. Sweden, Application No. 35252/08, Observations of the Government of Sweden, Government
Offices of Sweden, Ministry for Foreign Affairs, Department for International Law, Human Rights and Treaty Law,
Stockholm, 3 May 2019 (UDFMR2012/144/ED)

https: /www.regeringen.se/contentassets/2a27386f5a2a41abg8935bde54dee0eq44/35252-08 cfr -

gc_govt obs 190503.pdf. (“Although neither of these officials, notwithstanding their competence to institute criminal
and disciplinary proceedings, have the power to issue legally binding decisions, it should be stressed that the opinions
of the Parliamentary Ombudsmen and the Chancellor of Justice traditionally command great respect in Swedish society
and are usually followed in practice.’) (emphasis supplied).
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