alpalan saiio | NI DIND
0gilill spalang | DUBWNT DY MM
auhlpdagall Jai ga | POPITA UN7

The Israeli Law Professors' Forum
for Democrac

VIPINTN YN OIVIVNY DININNI MXIND DIND

-19)2 VNN NPXPN DY NIVINY NP XWNA 12 70N NTHY )
TIDN

"19.2.2023 D2 NN

SV D919 912 MIDN YNDY NTIND dNDA NXIAP - MOIPINTN WHD DOVIVYND DININN MXINND DIND
NN 127 MNXTI NI - MIATHINNA NOVION VI YNISN VIAVNDI YINRIYIT VAVND NPNNINY DINDIN
DY»VINAN MMNPIVYI NOVNNY NNNFIND ,NVMWYN MYIN DY NMNXNDIY 2IV22D 5IVAD MINNDNN NMNON
YTIVNDY NHWNND DMVOVYNN DISYPN DY INNSYN DTHYNI NYIAY [ NYNIND MYIN DY D»NIDIMN
MMM T DY WOV 295 1IN ONN NINYD NN 0NOMIA NN I DT7HY NI 0T IO NHWHINN
%95Y MIYLAY RN NTNRYN 9293 NMPON .VINDIIN NPIPN DY PVIPY NP PR TIDN-1,PNONIPN

AY0N AN NPT MOPAYN NIND NPINT NI 1391-193 DYPIN JY NMHVIIY NP PN

NN VI Y)Y NIV DNVNTPN MTY »Hya ,POIPINTN ])JD'J DON¥D) MNIN DIND DN MIAN ,NDNIX °
OXINN ONMWINPN OXIDIN X NTRYN MM ,‘[3’95 ONIYI 0WNN DLW NNWY 37-N NOWNNN NYINNY NINYN
YT OXTNIND NN, NN OY .09 NYTHY DN DN D) ,0°92NN 29P2 HNNIN NTNRYN DX DXOPYN T 5y [mRipla)}aTp)
LAY WD ,NAWN MINNYY Y NN DXTPN NIDN NOPNN PIVY — NYWNNN YW MYSNN 990 w o
LT299 INAW HY O0APINTA TAINDY PIND PVIVA NN DINT YNOY 1T — MNDEN NDYM XIS ,NI0WNN
’12NY MHIN NPV I3 DN NN Nywa TONXPND NNYT INN DX NDXXN MYIY THRYNY 1O DT 0INMY NIIN
< NNYLN nTIYN nmam 95 DXV 0) ov ,0YM9N INN2 hp)alvalin)al DYMON
nP®Y https: twitter.com/lawprofsforum vV WINK APY_https: /lawprofsforum.wixsite.com/home

Jawprofessorsforum@gmail.com wp




$NTNRYN 9293 NIV

1)2N2 TIY PAT N TIDIT-1IA SNPIND LIV 1PN L INIYI YNDINN NPWA DD NOYIND NIYLD TN
,TPUNRD PPN DY THVIDY NNPIAT DIPN PR IT THIRIIN 1IN 97 2039790 NNIOY PNIPY HY IINIIND
SV NPYPNN MOND DY NOVINN DTN NDDNNY T 3 X19NY PIN Y3 PPIND TH0M VINDIN OV
YSNN IND LTNY VINDID DY NPIPNN MIND NN 22N WX PIN PPINY POY NIDIND N N VINDIN
TPVIPTN NMTHN 2P VINTION NNVYY PIPY DY N TPRIIN MIAN NYOIN NIIN ,DXIWYN NINRNDN
¥ MMNN MI9ND 5>2ND NOYY NI MPATY NN DN Y NVDINN PPONNY NN 1NN P2 NN ,00Iya
LAVYNN AY NMIYL NIV KXY NYIYN MOV IR 5.PVIPINTI NIDNY GR N NPTID? DT MNOY
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POV DY VIV PN TIPNT-1IA SNPIND VIVNN DY NNINN NNONNY NI NIND .INPYND 1IN DNINIRD
MANNN NP OOMYNPYN DNANRL T VAV NIWN NPNINND DNINND DNVYYN NYIIN TonNna
VXD TNPNI NPINT NPMINNIND VIZY ,NT IWPN .0INTION NNVDY NIPY DY TIRIIND
NP0 9N NNANM ToN ,NNTIPN NINNN DY 70-N INY ND INND :ANYNRY NIYN MNNIND
TIDY ¥59¥2 NYND 1YW VINDID NPYPN HVID MIND MY VIYNN-NPADY TO TN TIPT-1I S NMIYIYN
DTN NI IN,VINTIAN HY DIV M)MANNI,MVINYN NMINNAXYI NYNAN NPYPN NI ; NVIVN DY DTN
PPIND TIDT-132 VINDIAN DY INVINN DY THIMYNYN NYIVN NN DT NPIOI NN MNNANND 7.NP1YI)
,(71990-1 PINNY IN MTIDT-1IN DTRN MNDT PN -19nY) New Zealand Bill of Rights Act 1990-n nx

910 24 ©W-NIYNA DMIDINNDT MNPHN NN, DMINDITI INT ¢
PHILIP JOSEPH, CONSTITUTIONAL AND ADMINISTRATIVE LAW IN NEW ZEALAND 11 (5th ed., : XM7Y 1N 2
2021)(“Notions of parliamentary supremacy are gradually but perceptibly yielding to new constitutional
understandings. The substantive rule of law, modern rights jurisprudence and a public-accountability
culture are slowly redefining the doctrines of public law... These changes are exposing to scrutiny the
.Diceyan doctrine of unfettered constitutional authority to legislate.”)
.A.V.DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 38 (8th ed., 1915) : " 3
.62-68 'y , OV N ¢
Steven G. Calabresi, The Global Rise of Judicial Review Since 1945, 69 CATH. U. L. REV. : 1t qwpna N7 5
.401, 422-426 (2020)
910 24 ©W-NIYNA DMIDINDI MNPHRT AN ,MINDNTI N
L v. M[19791 2 NZLR 519, A7 ; PP P17 ,00N799 DaUNn-n>1 09IY NIPYRIA 97100 NNNRD NP0 DX 7
529 (“It would be a strong and strange step for Parliament to attempt to confer on a body other than the
Courts power to determine conclusively whether or not actions in the Courts are barred. There is even room
for doubt whether it is self-evident that Parliament could constitutionally do so.’); Brader v. Ministry of
Transport(1981] 1 NZLR 73, 78 (“It may be added that the recognition by the common law of the supremacy
of Parliament can hardly be regarded as given on the footing that Parliament would abdicate its function. It
is not to be supposed that by the 1948 Act the New Zealand Parliament meant to abandon the entire field of
the economy to the Executive.”); New Zealand Drivers’ Association v. New Zealand Road Carriers[1982]
NZLR 374, 390 (“Indeed we have reservations as to the extent to which in New Zealand even an Act of
Parliament can take away the rights of citizens to resort to the ordinary Courts of law for the determination
of their rights.”)[jointly per Cooke R., McMullin and Ongley 1J.]; Fraser v. State Services Commission
[1984] 1 NZLR 116, 121 (“the rule that the officer must first be told what is alleged against him and heard in
his defence or explanation as [is regarded as] fundamental. This is perhaps a reminder that it is arguable that
some common law rights may go so deep that even Parliament cannot be accepted by the Courts to have
destroyed them.”); Taylor v. New Zealand Poultry Board(1984] 1 NZLR 394, 398 (“I do not think that literal
compulsion, by torture for instance, would be within the lawful powers of Parliament. Some common law
.rights presumably lie so deep that even Parliament could not override them.”)
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... generates inter-branch tension, counselling restraint on the part of both law-makers and
judges, and the legal speculation influences constitutional culture. The value of suggested
inviolable fundamentals is in their contingency — the potential for their use if New Zealand’s
constitution comes under extreme stress. This potential reinforces the external and internal
pressures which encourage Parliament to use its law-making power carefully.
[Dlemocratic politics [also] usually restrains law-making in New Zealand, including through
the potential political cost of electoral reaction to heinous laws.
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of Transport (1981), at 78; New Zealand Drivers’ Association v. New Zealand Road

5 yapy onav ; Carriers (1982), at 390; Fraser v. State Services Commission (1984), at 121
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A. Geddis, and M.B. Rodriguez Ferrere, Judicial innovation under the New Zealand : w1 nnxN nyawny &
Bill of Rights Act: Lessons for Queensland?, 32 UNIVERSITY OF QUEENSLAND LAW JOURNAL 251, 256
(2016); Karen Grau, Parliamentary Sovereignty: New Zealand - New Millennium, 33 VICTORIA
.UNIVERSITY OF WELLINGTON LAW REVIEW 351, 362 (2002)

O YY) NNNINXND THPOIPYN MONDN DY NNPPA NMINN TYNN 1990-n PINN PPN 9NRD MNWRIN DNOva ?
Te Runanga o Wharekauri ; Cooper v Attorney-General (1996] 3 NZLR 480, 484 (HC) :bwnb ,)x7] 10102
2 NINND 1N, MININND 0NV TNPNY, Twnna TN .[Rekohu Inc v Attorney-General[1993] 2 NZLR 301, 308
The Kiwi Party Inc v Attorney General (2019] : N2MTY IR ;1 MOND HY NNHPPI MYNAM) 1NN NIHN
NZHC 1163, para. 39 (“In more recent years, it has been suggested, both extrajudicially and in some cases,
that the supremacy of Parliament is a common law construct, and that there are common law limitations on
Parliamentary power. It has been suggested that there may be ‘higher law’ values that are antecedent to the
law itself, that these values inform legislation and common law principles and that they provide a rationale
for legal development. It has been said that Parliament ‘misfires’ where legislation flouts such values in a
wanton or indiscriminate manner”); 7he Kiwi Party Inc v Attorney-General [2020] NZCA 80, para. 8
(““...there may be a common law limitation on parliamentary powers...”)[application for leave to appeal
declined by the Supreme Court - 7The Kiwi Party Inc v Attorney-General [2020] NZSC 61); New Zealand
Council of Licensed Firearms Owners Inc v Minister of Police [2020) NZHC 1456, para. 37 (“it is strongly
arguable that there are some principles of the unwritten constitution that even Parliament could not override.
For example it is questionable whether an Act which purported to abolish Parliament, or abolish the Courts
would be regarded as lawful. New Zealand’s constitutional system of checks and balances has at its apex
.the rule of law as well as the sovereignty of Parliament.”)

MATTHEW SR PALMER AND DEAN R KNIGHT, THE CONSTITUTION OF NEW ZEALAND: A CONTEXTUAL 1°
ANALYSIS 135 (2022)
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199519 NN DY DXVMYD MY DY, TIN NIV 15.1990-1 PIN MMNIYHN NMDTN DY NNN NNOYONA NNNY
PINNY 5N ,¥nvn) 1990-n PINA MIAPN 122D NYDD INX PIN WIAPN P2 NNRNN-N DV NP DY
PN INOY NN TOORNPNAY TNIY PR 16.(1990-n0 PINT NINYNRN NN NN KD J9IND YN INKD
-132 PVIPINTI-NPNPIND MAINN DY NIYPNA ,NNT DY 7.0NXNN ITYNN Y2100 PIiNN 9I1Vad NYn
“‘reasonable expectation’ that the [legislative and executive] branches would respond : nyw> , 1351
THOM VAYNN-MA M NYIAPNY P8 PNYn B positively and remedy any offending legislation”
DTND NIOT PINY MY TD POI0 LOYNIN-NAY TIN,NPIDN TITI NNWYI PNNPNNN-N MDD 1OND
1N T 20U MIDND LOVYNN-NIAD MYNN PAOIYN NI NNV IDIAPHNN TNV PTIDNR-PIN
SN NTION NN T2 XINYW P KD 109WNN-NA DY NNNIRD TPODYDOPNN INPIDAY TID13-12)2 VINDIN
NP0 MIAPYA 4012, KON 20,5001 PTN-PO POY 127978301 PIND NN JPIM MOIPNPN "NNRNNN
DN MONON NN MYNIN VAVYNN-NIY PIYM ,1990-D PINND NN JPXN O) NXIN ,WNN ININND N

.Electoral Act 1993, s 268(NZ) 2

“unless the proposal for the :15V12> X MY ND PN MPIPN MNP O YAIP NINRN 268 PYo Hv 2 pro L2
amendment or repeal (a) is passed by a majority of 75% of all the members of the House of Representatives;
or (b) has been carried by a majority of the valid votes cast at a poll of the electors of the General and Maori
.electoral districts”

,IONNMA NN AN NYTY N Hinemanu Ngaronoa v Attorney-General [2018] NZSC 123 N0 1
NPYPN YY MR NIV NIT NYVIVHNY TH2 NIN NN N, INRT DY TR DY TFINT XY NN PRYNY NOIONN
(502 NIN NIV PPIY IMDN PIN 7 PI2PY LAYNI-NPI MIND NIV GI1I KXV HYNAI) TNNINI NMNIWYN
“Wherever an enactment can be given a meaning that is consistent with the rights : y2yp 990 PN 6 10
”.and freedoms contained in this Bill of Rights, that meaning shall be preferred to any other meaning

.25 B7-1 A7 102 mayn 1 mono 0o 16
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.13y ,2 wryn 9yo , JOSEPH 18
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.New Zealand Bill of Rights (Declarations of Inconsistency) Amendment Act 2022 (2022 No 45) 2
.Make It 16 Inc v Attorney-General[2022]) NZSC 134 : N7 2
. The Kiwi Party Inc v Attorney-General(2020) NZCA 80, para. 50 : N1 23
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